Background

The federal H-2A program allows agricultural employers
who anticipate a labor shortage to apply for permis-
sion to hire foreign workers temporarily. The program is
administered by the federal Department of Labor (DOL).
The state’s Employment Security Department plays an
information-gathering role during the application process
to help the federal government determine whether a
shortage exists, but has no decision-making authority.

How does the H-2A process work?

You or your agent must submit an H-2A application to
the DOL certifying that:

There are not enough U.S. workers who are able,
willing, qualified and available to do the work.

The wages and working conditions of U.S. workers
similarly employed won’t be harmed by importing
temporary foreign workers.

The application must be submitted at least 45 days
before the workers are needed. A copy of the
application is also sent to your local WorkSource
office and the state Employment Security Department.

DOL has seven days to notify you and the local
WorkSource office whether the H-2A application has
been accepted or rejected.

If accepted, WorkSource will expand its recruiting efforts
statewide and to other states to try to recruit U.S. workers
to fill the job order. If the recruitment efforts do not net
enough U.S. workers, DOL will certify you to bring in
foreign workers to fill the job openings that are not filled
domestically.

What requirements does H-2A
place on the employer?

Recruitment: An active effort must be made to
recruit U.S. workers, including newspapers and radio
advertising.

Wages: H-2A workers must be paid a minimum
of $9.77 per hour (2007) and are guaranteed work
for at least 75 percent of the work contract.

Housing: Free housing that meets federal health
and safety standards must be provided to all
workers who are unable to return to their residence.

Meals: Three meals per day or cooking facilities
must be provided to all workers.

Transportation: Workers must be reimbursed
for transportation and subsistence costs no later than
half-way through the work contract.
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Tools and supplies: Workers must be
supplied tools and necessary equipment, unless
it is common practice for workers to provide
certain items.

Fifty percent rule: Qualified U.S. workers
who apply for a job up to half-way through
the work contract must be hired.

Worker’s compensation insurance:
Worker’s compensation insurance or an equivalent
must be provided for all workers.

Fee: A $100 fee, plus $10 for each certified H-2A
job opening must be paid to the DOL. A maximum
of $1,000 can be collected for each H-2A job order.
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